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CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015 
Second Reading 

Resumed from 17 March. 

HON ALANNA CLOHESY (East Metropolitan) [5.58 pm]: I had the opportunity to contribute to this debate 
last night, so I would like to now just recap some of the main points I made. Last night I highlighted that, at face 
value, the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 is a relatively small bill; only 
two amendments to the Criminal Code and, indeed, it is a short bill. Those two offences are physical prevention 
of lawful activity, and preparation for physical prevention or trespass. But that is where it ends, because we 
cannot actually take this bill at face value. It is not a small bill; its impact will be very widespread, and even now 
I do not think that we fully understand the real impacts that will result if this bill is passed. 

The Law Society of Western Australia has pointed out that the legislation’s consequences will be far-reaching. In 
a media release of 12 March, it states that it is concerned that the proposed legislation — 

… may erode fundamental aspects of our criminal justice system, which protects our whole community. 

I intend to discuss that a little further in my contribution to this debate. 

I also questioned the need for this bill, because the government is fairly unclear about that. I do not think that the 
government has made a good enough case for why this bill is needed; it has not made a strong or clear enough 
argument about why we need this bill, what it seeks to address, and what the problem is. What is the problem, 
and what is it trying to do? The bill was rushed in here very quickly. With a yawning hole in the legislative 
agenda, it came in here in a flurry. There has been no discussion with stakeholders about the bill, and the bill 
suffers because of that. That is not a guess. The Attorney General, in answer to a question without notice 
yesterday, admitted that there was not a working group on this bill and that there had been no discussion on it. 
Because of the vacuum created by this government’s poor management of the legislative agenda, the bill was 
rushed in. It is also due to the government’s poor budget management and the slapdash development of this bill. 
Because of all those things, a vacuum has been created. There is no clarity about why we need this bill, and we 
are left to surmise that there may be some other reasons for the introduction of this bill. 

The second reading speech suggested that there has been an increase in the number of protests outside of Perth, 
in Broome and in the south west, and that some of those protests have seen the introduction of new methods, 
such as thumb locks, and that necessitates these amendments to the Criminal Code. There is a yawning gap 
between the explanatory memorandum and the second reading speech in relation to definitions. They would be 
helpful as an explanation of the purpose of the bill. Those gaps only act to raise more questions and create 
widespread community concern about this bill. As more and more people come to understand that we are 
debating this bill, and its likely impact, that concern will become broader across the community. The lack of 
information and the lack of explanation in the bill, the explanatory memorandum and the second reading speech 
leaves it to us to imagine what the need for this bill would be, because there is no clarity about that. So, we can 
only surmise what the reasons for the bill may be. 

The problem may not be so much about the police needing extra powers, or that there has been a sudden increase 
in protests, but that the police need more resources to exercise the powers that they currently have. The ad hoc 
nature of the introduction of this bill without any clear explanation means that we do not really understand what 
the government is trying to address. Because the police may just need extra resources, we are led to believe, or 
we perceive, that the real problem is that the police do not have the resources to do the job they are charged with 
doing. They already have a suite of legal options in front of them to address the issue of protests, which, as we 
are led to understand, is the only issue. 

The two or three protests that have been mentioned during the debate on this bill have, however, required an 
increased police presence. As I said, those protests are a long way from Perth, and they take police from Perth to 
those areas—Broome and the south west. That puts a lot of pressure on police resources. We know that police 
resources are incredibly under pressure already because of this government’s broken promises to put extra police 
on the beat. We know that the report on government services, which has only just been released for 2015, 
identifies just how big that broken promise is. Since 2008, only 377 additional police have been recruited, which 
is 323 less than the 700 promised by this government in 2008. The ratio of police staff to population was 
388 per 100 000 in 2008–09 and it is now down to 308 per 100 000 people. When police resources are needed in 
other places in the state, those resources are just not there because this government has broken its promise for the 
number of police on the street. This, as I said, puts extreme pressure on police resources and police officers. 
Maybe that is the problem. Maybe that is the actual need for the bill, because of the broken promises on police 
resources by this government. We are left to surmise these things because there is such a yawning gap in the 
explanation of the need for the bill. The government needs to be clearer about why this bill is needed. 
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I want to move on now to the scope of the bill. On one hand we have very little information about the need for 
the bill, and, on the other hand, the small parts of the bill are so broad that I could drive a tractor through them, 
as one of my colleagues has said. As I mentioned earlier, it appears that these are only two small amendments to 
the Criminal Code. But the size of those amendments belies the actual scope of the bill. Just because they are 
small does not mean they are not going to have a big impact. This bill creates an offence if someone is attending 
a peaceful protest and is in possession of a “thing” that could be used to prevent lawful activity or used in 
trespass. I use “thing” in inverted commas, because that is the word used in the bill. What that means is that it is 
far too broad for any meaningful interpretation. There is no definition in the bill; there is no explanation in the 
explanatory memorandum and there is no statement in the second reading speech about what a “thing” is. I know 
the government is sensitive about having to define “thing”, but for any legislation to be successful it needs to 
include interpretations and definitions. I am not aware of any definition at law of the word “thing” and I do not 
understand how it can be used in a legal context. I would welcome the Attorney General, when he gets his 
opportunity to contribute in reply to this debate, to clarify that. It would be a useful thing to clarify. 

I have resorted to a dictionary definition of the word “thing”, which actually complicates it even further. A thing, 
within the dictionary definition, is a material object without life or consciousness, but it is also some entity, 
object or creature that is not or cannot be specifically designated, and it is also anything that could become an 
object of thought. That definition, in and of itself, is not practical or workable, and it is certainly not clear. As it 
stands, a thing could be any everyday item. Anything that we can imagine can be a thing. That is the problem. 
The problem is that a “thing” can be used, within the context of this bill, to raise charges against a person.  

Imagine if a person is attending a peaceful gathering in a suburban street about the pending removal of an old 
tree. That sort of scenario is not far-fetched. A lot of us have been to those sorts of peaceful protests about the 
removal of an old tree. In fact, everyday people protest about those sorts of things all the time. Most protestors 
attend a protest as part of their everyday life. They lead their everyday life, they attend the protest, and they carry 
on with their everyday life. Most protestors do that. Imagine a woman who has been doing some home repairs, 
and she has been storing her furniture on her front verandah, and some if it has gone missing, so she has gone to 
the hardware shop and bought a length of chain and a padlock to chain up her furniture. This is not a stretch of 
the imagination. She happens to pop over to the local protest on her way home from the shop, with those articles 
of everyday life in her possession, and someone has decided to chain himself to the tree, using her chain and 
padlock, and she is caught up in the fracas that follows, and suddenly that becomes an illegal activity and the 
item that she had in her possession becomes an illegal possession. The point is that she is engaging in an 
everyday activity. Without a clear definition of “thing”, people will not know what their rights are in any 
environment. That length of chain that she had to chain up something at her house — 

Hon Jim Chown: The dog! 

Hon ALANNA CLOHESY: The dog! Hopefully the dog would be on a longer length of chain than that. But 
“Everyday Joan”, who was concerned that the furniture on her verandah was going missing and decided to chain 
it up — 

Hon Michael Mischin: That sounds like Fifty Shades of Grey!  

Hon ALANNA CLOHESY: I am glad Hansard has not had the opportunity to pick up that interjection, because 
I suddenly feel very ill — 

Hon Michael Mischin: I am sure they did!  

The ACTING PRESIDENT (Hon Simon O’Brien): Order! Just to clarify the matter with the interjecting 
Attorney General, Fifty Shades of Grey does not appear anywhere in this bill, and I think the Attorney General 
needs to stay relevant so that he does not distract the member who is addressing the question that the bill be read 
a second time. 

Hon ALANNA CLOHESY: Thank you, Mr Acting President. I am pleased that you understand, as I do, that the 
Attorney General is irrelevant. 

Because of the reversal of the onus of proof that this bill involves, it will now be up to “Everyday Joan” to prove 
that she did not have any intent to use that chain in a way that would be considered illegal. But, as I have said, 
protestors are everyday people. They go about their everyday business, attend protests, and go home again. It is 
not as though they focus on protest as the major event in their lives. If these amendments are successful, people 
will not know where they stand. People will not know whether what they are carrying will be deemed illegal. 
Ordinary, everyday people will not understand whether the things that they have in their car or in their shopping 
will be illegal if they happen to drop by a protest. That is not fair, and that is not just. It is also not fair for groups 
that might be organising non-violent, peaceful protests if they cannot understand what is illegal and therefore 
cannot inform their members about what actions are and are not legal. It is not fair for them to be left high and 
dry and on the hook just because this bill is so unclear.  
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As we have heard, a range of groups are very concerned about this bill, and many believe it should be 
withdrawn, at the very least. The list includes the Western Australian Farmers’ Federation, Community Legal 
Centres Association, Western Australian Council of Social Service, Centre for Human Rights Education at 
Curtin University, Anglican Social Responsibilities Commission, Anglican Archdiocese of Perth, the Justice, 
Ecology and Development Office, Catholic Archdiocese of Perth, Uniting Church, Church of Christ Wembley 
Downs, BaptistCare support service, UnionsWA, Alliance for a Clean Environment, Save Helms Forest, 
Save Mowen Forest, Save our Trees, Conservation Council of Western Australia, Wilderness Society, 
Margaret River Regional Environment Centre, Environs Kimberley, Australian Youth Climate Coalition, 
350.org Australia, Sea Shepherd Australia, Hands off Point Peron, Grandmothers Against Removals, 
Aboriginal Heritage Action Alliance, Refugee Rights Action Network, People for Nuclear Disarmament, 
Nyoongar Tent Embassy, Anti-Nuclear Alliance, WA Forest Alliance, Justice for Reza Berati,  
Anti-Bigotry Response Team WA, Socialist Alliance, No Shark Cull, No Fracking WAy, Stop Live Exports, 
Western Australian Nuclear Free Alliance, Ban Uranium Mining Permanently, Animal Liberation WA, 
Defending Public Spaces, Counteract WA, Save Beeliar Wetlands, Fremantle Refugees Action Network, and 
Action for Human Rights in Tamil Eelam and Sri Lanka. All those organisations—I understand the list is 
growing minute by minute, day by day—are concerned about this bill. They say that creating an offence of 
a possession of a thing could lead police to routinely strip-search, or search, peaceful protestors, and that would 
be an oppressive response to peaceful protest. That has been done already. That has occurred. The police 
currently have those powers, I have to say. If this bill is allowed to go through in its current form, that is a very 
likely scenario.  

There are some big problems with this bill. The first is the lack of definition. What is a “thing”? It is unfair and 
unjust that there are no definitions in the bill of what a protestor is and what a thing is. The second is the reversal of 
the onus of proof. A person will have to prove that they did not have the intent to padlock themselves to a tree; they 
were just going about their everyday business. That is a problem. As the Law Society of WA has said — 

In criminal matters, it is for the State, with its resources, to prove beyond reasonable doubt that a crime 
has been committed. This has been the bedrock of our successful criminal justice system for hundreds 
of years …  

Of course it has, and it should remain the bedrock of our criminal justice system. The third is that the bill does 
not make it clear what constitutes an offence and what is the nature of an offence. Therefore, the advice that 
organisations give to their members—it could be any group across Western Australia—is of concern. It is not 
clear to “Everyday Joan” who pops over to the local protest on her way home from the shop, and it is not clear to 
everyday people, what their rights and responsibilities are. Can the police now search “Everyday Joan” if she 
pops into a protest and just happens to have in her bag an item that is not clearly listed as being illegal? 
“Everyday Joan” would probably think that the police already have the power to search her. But this actually 
goes beyond the pale. 

Debate adjourned, pursuant to standing orders.  
 

 [3] 


	CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015
	Second Reading


